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DEDICATION

This work is dedicated to the jurists, scholars, and students who continue to shape, refine, and
advance Canada’s common-law tradition. Their unwavering commitment to principled reasoning,
doctrinal clarity, and intellectual rigour sustains the vitality of a legal system that has evolved over
centuries and remains foundational to the administration of justice in Canada.

To the judges whose decisions illuminate the contours of the common law, whose careful
reasoning guides the development of doctrine, and whose fidelity to the rule of law ensures that
justice is not merely an aspiration but a lived reality. Their judgments, thoughtful, courageous, and
often transformative, form the bedrock upon which this tradition stands.

To the legal scholars whose research, critique, and academic inquiry deepen our understanding of
jurisprudence and challenge us to re-examine long-standing assumptions. Their contributions
enrich the intellectual landscape of Canadian law and inspire future generations to engage with the
common law not as a static inheritance, but as a dynamic and evolving system.

To the practitioners who apply common-law principles in service of clients, communities, and the
public interest. Their advocacy, professionalism, and dedication ensure that the law remains
responsive to the needs of society and grounded in fairness, reason, and humanity.

To the students of law, those who are just beginning their journey into the complexities of legal
reasoning and those who will carry this tradition forward. Their curiosity, discipline, and passion
for learning breathe new life into the common law and guarantee its continued relevance in an
ever-changing world.

The Canadian common-law tradition endures because of the collective efforts of these individuals.
Their devotion to justice and their pursuit of excellence ensure that the common law remains a
living, evolving foundation for fairness, democracy, and the protection of rights and freedoms.

May this work serve as a tribute to their enduring contributions to the rule of law in Canada, and
as a modest acknowledgment of the profound impact they have on the legal fabric of our nation.
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PREFACE

The Canadian common-law tradition stands as one of the most dynamic, resilient, and
intellectually rich legal systems in the world. Rooted in the deep soil of English jurisprudence, yet
profoundly shaped by Canada’s constitutional evolution, federal structure, and multicultural social
fabric, the Canadian common law has grown into a distinctive body of principles that governs
private and public life across nine provinces and three territories. It is a tradition that has adapted
to the complexities of modern governance, responded to the demands of a diverse society, and
evolved through the careful reasoning of courts committed to the rule of law.

Over the course of its development, Canadian common law has undergone significant
transformation. The reception of English law during the colonial period laid the foundation for
early judicial reasoning, but the post-Confederation era marked the emergence of a uniquely
Canadian jurisprudence. The entrenchment of the Canadian Charter of Rights and Freedoms in
1982 further reshaped the common-law landscape, infusing constitutional values into doctrines
that had long been guided by precedent alone. Today, Canadian common law reflects a
sophisticated interplay between historical continuity and constitutional innovation, balancing
respect for established principles with responsiveness to contemporary societal needs.

This monograph seeks to provide a comprehensive doctrinal analysis of Canadian common law,
tracing its historical foundations, constitutional transformation, and contemporary application
across both private-law and public-law domains. It is written for legal scholars, practitioners,
judges, policymakers, and students who require a structured, authoritative, and academically
rigorous examination of the common-law tradition in Canada. The chapters that follow explore the
evolution of judicial precedent, the development of contract and tort doctrines, the role of equity,
the constitutionalizing of administrative law, and the diverse provincial approaches to
common-law relationships. They also address emerging challenges, including the integration of
Indigenous legal traditions and the impact of digital technologies on common-law reasoning.

The Canadian Legal Research Journal (CLRJ) is committed to advancing legal scholarship through
peer-reviewed research, doctrinal analysis, and interdisciplinary engagement. This book reflects
that mission and contributes to the ongoing development of Canadian legal thought. It is offered
in the hope that it will serve as a valuable resource for those who study, interpret, and apply the
common law, and that it will support continued dialogue on the future of Canadian jurisprudence.

In presenting this work, I acknowledge the countless jurists, scholars, and students whose
dedication to legal inquiry sustains the vitality of the common-law tradition. Their contributions
past, present, and future ensure that the Canadian common law remains a living, evolving
foundation for justice, fairness, and democratic governance.
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THE CANADIAN COMMON LAW

CHAPTER 1
NATURE AND EVOLUTION OF COMMON LAW
Introduction

The common law tradition emerged in medieval England as a system of rules developed primarily
through judicial rulings rather than legislative enactments. Its essential characteristics include
reasoning based on prior cases, respect for established precedents, and gradual refinement of legal
principles over time (Baker, 2002; Lobban, 2016). Canada absorbed this legal heritage through
British colonial administration and subsequently adjusted it to fit its own constitutional
arrangements, federal structure, and multicultural society (Risk, 1997; Baker, 1999; Girard,
Phillips & Brown, 2018).

The Canadian variant of the common law is notable for its adaptability, the inventive role of its
judges, and its emphasis on articulate and rational judgments (McLachlin, 2015). Courts in Canada
are not passive interpreters; they actively mould legal standards, give meaning to statutes, and
guarantee that the law keeps pace with shifts in public attitudes and expectations (Binnie, 2010;
Sharpe & Roach, 2022).

The Evolution of Canadian Common Law

The journey of Canadian common law from a borrowed English import to a mature,
constitutionally grounded jurisprudence is a story of gradual transformation. This evolution can be
divided into three distinct periods: the colonial reception era, the post-Confederation phase, and
the Charter-driven constitutional era (Hogg, 2013; Monahan & Shaw, 2020). Each period added
its own structural, doctrinal, and interpretive elements, culminating in the modern Canadian
common law tradition.

1. Colonial Reception (Pre-1867)

During the colonial period, the legal order in British North America was essentially an outpost of
English law (Baker, 2002). The doctrine of reception dictated that English common law
automatically applied in colonies settled by British subjects, except where local conditions
rendered it impracticable (Blackstone, 1765; Risk, 1997). Colonial courts and administrators
leaned heavily on English statutes, common law doctrines, and judicial precedents to adjudicate
disputes (Girard et al., 2018).

This era was marked by:

.
https://Do1.0rg/10.5281/zeno0do0.22682749

1



https://www.collectionscanada.gc.ca/isbn-canada/app/index.php?fuseaction=logbook.manageLogbook&page-no=1&set-id=4553621&form-action=14&lang=eng&order-by=ISBN%20desc&
https://www.collectionscanada.gc.ca/isbn-canada/app/index.php?fuseaction=logbook.edit&publication=1125556&lang=eng
https://doi.org/10.5281/zenodo.22682749

The Canadian Common Law ISBN: 978-1-0681322-0-9

Foundational Transplantation — English legal rules and institutions were brought over
wholesale. Doctrines of property, contract, tort, and criminal law were imposed without
significant adaptation; the structure of colonial courts mirrored English models such as the
King's Bench and Chancery; and procedural and evidentiary norms followed English
practice closely (Baker, 2002; Lobban, 2016). This reflected the imperial belief that
English law was the natural law of all British subjects, wherever they resided (Girard et al.,
2018).

Dependence on British Judicial Authority — Even after local courts were established,
colonial judges continued to treat English rulings, especially from the King's Bench and
ultimately the Judicial Committee of the Privy Council, as binding or nearly binding (Risk,
1997). This practice preserved imperial doctrinal unity, stunted the growth of indigenous
Canadian legal principles, and underscored the colonial relationship (Baker, 1999). The
Privy Council remained Canada's ultimate appellate tribunal until 1949, so English jurists
effectively had the last word on Canadian cases for nearly two centuries (Girard et al.,
2018).

Restricted Local Discretion — Colonial judges enjoyed little freedom to deviate from
English precedents. They were appointed by British authorities and expected to enforce
imperial legal norms; any departure risked reversal on appeal to London; and there was
insufficient local legal scholarship to support independent development (Risk, 1997,
Girard et al., 2018). Consequently, early Canadian jurisprudence was essentially a mirror
of English law in both substance and style (Baker, 2002).

2. Post-Confederation Development (1867-1982)

With the birth of the Dominion of Canada in 1867, Canadian courts began gradually to carve out
a more autonomous judicial identity (Hogg, 2013). Although the Privy Council remained the
highest appellate court until 1949, Canadian judges increasingly tailored common law principles
to local conditions, social realities, and emerging national institutions (Monahan & Shaw, 2020;
Girard et al., 2018).

Vital developments of this period included:

The establishment and growth of Canadian appellate courts, particularly the Supreme Court
of Canada, which was created in 1875 (Maclntyre, 2016).

The articulation of uniquely Canadian constitutional doctrines, notably the peace, order,
and good government (POGG) framework (Hogg, 2013; Oliver, 2019).

A gradual but definite departure from English precedents, especially in fields like tort,
administrative law, and federalism (Risk, 1997; Girard et al., 2018).

An increase in judicial creativity, as courts interpreted statutes and common law doctrines
in ways that responded to Canadian social and political contexts (McLachlin, 2015; Binnie,
2010).

.
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By the close of the twentieth century, Canadian common law had become a distinct body of
jurisprudence informed by English roots but no longer subordinate to them (Sharpe & Roach,
2022; Monahan & Shaw, 2020).

3. Charter Constitutionalizing (1982—Present)

The adoption of the Canadian Charter of Rights and Freedoms in 1982 was a watershed event in
Canadian legal history (Hogg, 2013; Roach, 2023). The Charter introduced a constitutional rights
regime that profoundly influences the creation and application of common law rules (Cameron,
2019).

In this era:

e Common law doctrines must be consonant with Charter values, including equality, freedom
of expression, and procedural fairness (Dickson, 1986; Sharpe & Roach, 2022).

e Courts frequently modify or reinterpret common law principles to ensure they align with
constitutional guarantees (Roach, 2023).

e The Supreme Court has repeatedly stressed the importance of "Charter values" as guides
for common law development, even when the Charter is not directly applicable
(McLachlin, 2015; Cameron, 2019).

o Traditional areas—such as defamation, police powers, administrative fairness, and private
law obligations—have been reshaped to reflect constitutional norms (Binnie, 2010; Sharpe
& Roach, 2022).

This period marks the full flowering of Canadian common law as a rights-based, constitutionally
integrated system (Hogg, 2013; Monahan & Shaw, 2020).

Synthesis: A Uniquely Canadian Common Law Tradition
Collectively, these three phases have produced a legal tradition with the following characteristics:

1. English Foundation — Canadian common law began as a direct transplant of English legal
culture (Baker, 2002; Risk, 1997). The colonial authorities brought over English rules, institutions,
and judicial practices (Girard et al., 2018). Early courts applied English doctrines in contract, tort,
property, and criminal law with little variation, relying on English treatises and decisions from the
King's Bench and Court of Common Pleas (Lobban, 2016). This English base provided stability,
coherence, and continuity, reinforced by appeals to the Privy Council until 1949 (Risk, 1997).
Although Canada later forged its own path, the English imprint remains visible in core doctrines
like consideration, negligence, and equitable remedies (Baker, 2002; Fridman, 2021).

2. Judicial Independence — Over time, Canadian courts asserted their own interpretive authority
(McLachlin, 2015). The creation of the Supreme Court of Canada in 1875 and the abolition of
Privy Council appeals in 1949 were crucial milestones (MacIntyre, 2016; Girard et al., 2018).
Judicial independence allowed Canadian courts to adapt common law doctrines to local social

.
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realities, to craft distinctive principles in administrative law, constitutional interpretation, and
private law, and to abandon rigid adherence to English precedent in favour of a more purposive,
contextual style (Binnie, 2010; Sharpe & Roach, 2022). Cases like Roncarelli v. Duplessis (1959),
Cooper v. Hobart (2001), and Bhasin v. Hrynew (2014) illustrate how Canadian judges have
shaped doctrines that embody Canadian values of fairness, transparency, and constitutional
accountability (McLachlin, 2015).

3. Constitutional Constraints — The Charter of 1982 fundamentally transformed the common
law (Hogg, 2013; Roach, 2023). Courts now must interpret and apply common law rules in
harmony with constitutional rights and values (Cameron, 2019). The Charter both limits and guides
the common law: it requires courts to modify rules that conflict with Charter rights; it infuses
common law doctrines with Charter values even in private disputes; and it introduces
proportionality analysis (from Oakes) into areas like defamation, police powers, and administrative
fairness (Sharpe & Roach, 2022; Monahan & Shaw, 2020). This constitutional dimension ensures
that the common law develops in line with Canada's democratic commitments (Hogg, 2013).

Interplay of the Three Forces

Canadian common law is thus the outcome of three intertwined influences: an English heritage
that supplies the basic structure; a tradition of judicial independence that permits doctrinal
innovation and national identity; and Charter-based constitutionalism that guarantees alignment
with modern rights values (Girard et al., 2018; Roach, 2023). Together, these forces have created
a legal tradition that is principled, pluralistic, and distinctly Canadian, able to adapt to new
challenges while remaining grounded in centuries-old common law reasoning (McLachlin, 2015;
Binnie, 2010).

Core Structural Principles of Canadian Law

1. Judicial Precedent (Stare Decisis) — Precedent is the bedrock of Canadian common law
(McCormick, 2018). It ensures that like cases are decided alike, fostering consistency,
predictability, and fairness (Maclntyre, 2016). Under stare decisis, lower courts are bound by
decisions of higher courts; courts generally adhere to their own prior rulings unless there are strong
grounds to depart; and legal principles evolve incrementally through careful refinement rather than
sudden change (McCormick, 2018; Sharpe & Roach, 2022). This doctrine reinforces public
confidence and anchors judicial reasoning in established authority (Risk, 1997).

2. Constitutional Supremacy — Section 52(1) of the Constitution Act, 1982 declares the
Constitution to be the supreme law of Canada (Hogg, 2013). Every law, whether statutory or
common law, must comply with constitutional requirements; any inconsistent rule is void
(Monahan & Shaw, 2020). This principle has profound effects: common law doctrines must be
interpreted in light of Charter rights; statutes must be read consistently with constitutional values;
and judicial reasoning must be guided by constitutional norms (Roach, 2023; Cameron, 2019).

.
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3. Legislative Authority — Although courts develop the common law, legislatures are the primary
law-makers in Canada (Hogg, 2013). Parliament and provincial legislatures enact statutes that
modify, supplement, or override common law rules (Oliver, 2019). Parliament deals with national
matters such as criminal law, immigration, and trade, while provinces legislate on property, civil
rights, family law, and local matters, resulting in regional diversity (Monahan & Shaw, 2020;
Oliver, 2019). Statutes can codify, amend, or displace common law doctrines, reflecting
democratic policy choices. Courts interpret legislation but must respect legislative intent and the
constitutional division of powers (Hogg, 2013). Legislative authority ensures democratic
legitimacy: broad policy decisions are made by elected representatives, not judges (Hogg, 2013).

Integration of Structural Principles

These three principles judicial precedent, constitutional supremacy, and legislative authority
constitute the structural framework of Canadian law (Sharpe & Roach, 2022; McCormick, 2018).
They interact continuously: precedent stabilizes judicial reasoning; constitutional supremacy
ensures that all rules respect fundamental rights; and legislative authority embodies democratic
will and shapes the legal landscape (Hogg, 2013; Roach, 2023). Together, they produce a legal
system that is principled, democratic, and adaptable, capable of evolving while remaining
grounded in constitutional and common law tradition (McLachlin, 2015; Girard et al., 2018).

General Objective: This book aims to offer a comprehensive and authoritative examination of the
Canadian common law tradition by tracing its English roots, explaining its evolution through
Canadian judicial independence, and demonstrating how it is currently shaped by constitutional
supremacy, legislative authority, and the Charter (Girard et al., 2018; Roach, 2023).

Specific Objectives:

1. Trace the historical development of Canadian common law from its English origins to its
emergence as an independent national tradition (Risk, 1997; Baker, 2002).

2. Explain the constitutional framework that shapes Canadian common law, including
supremacy, the Charter, federalism, and the division of powers (Hogg, 2013; Monahan &
Shaw, 2020).

3. Analyze core doctrines of Canadian private law: contract, tort, property, equity, and unjust
enrichment with emphasis on modern Supreme Court jurisprudence (Fridman, 2021;
McCamus, 2020; Linden & Feldthusen, 2021).

4. Examine the role of common law in Canadian public law, particularly administrative law,
criminal law, and Charter-based rights adjudication (Daly, 2021; Mullan, 2017; Roach,
2023).

5. Explore the interaction between common law and Quebec's civil law tradition, highlighting
bijuralism and cross-fertilization (Co6té, 2017; Jukier, 2018).

6. Document provincial variations in common law rights, especially in family law, property
division, spousal support, and inheritance (Bala, 2020; Thompson, 2021).

7. Situate Canadian common law within global common law traditions through comparative
analysis with the UK, US, and Australia (Glenn, 2014; Smits, 2019).

.
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8. Identify contemporary challenges, including digital era issues, Indigenous legal
revitalization, doctrinal fragmentation, and evolving social norms (Borrows, 2010; Coyle,
2016; Kerr, 2021).

9. Propose pathways for doctrinal reform and modernization, ensuring Canadian common law
remains coherent, principled, and responsive (McLachlin, 2015; Roach, 2023).

10. Provide a comprehensive scholarly resource for practitioners, academics, policymakers,
and students (Sharpe & Roach, 2022).
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CHAPTER 2
HISTORICAL FOUNDATIONS OF CANADIAN COMMON LAW

Canadian common law was not born overnight; it is the product of centuries of transmission,
adaptation, and reinterpretation (Risk, 1997; Girard et al., 2018). From its English origins to its
modern constitutional guise, the common law in Canada represents an ongoing dialogue between
inherited traditions and evolving national values (Baker, 2002; McLachlin, 2015). This chapter
traces that evolution, starting with the reception of English law, moving through the
post-Confederation assertion of judicial independence, and concluding with the emergence of a
distinctly Canadian jurisprudential identity (Hogg, 2013; Monahan & Shaw, 2020).

2.1 English Origins

The roots of Canadian common law are firmly planted in the English legal tradition (Baker, 2002;
Lobban, 2016). When Britain asserted control over much of North America, it introduced the legal
norms, institutions, and doctrines that had matured over centuries in England (Girard et al., 2018).
The Royal Proclamation of 1763 played a key role in formalizing this reception: by decreeing that
English law would apply to the newly acquired territories, it ensured that settlers, courts, and
officials operated within a familiar legal framework (Risk, 1997; Baker, 1999).

In the ensuing decades, colonial courts relied almost wholly on English jurisprudence (Lobban,
2016). Judges regularly referred to English treatises, adopted English procedural rules, and applied
English common law principles with little alteration (Girard et al., 2018). The availability of
appeals to the Judicial Committee of the Privy Council in London reinforced this continuity
(Maclntyre, 2016). Until 1949, the Privy Council served as Canada's final appellate authority,
meaning English judges had the decisive say on Canadian legal issues (Hogg, 2013). This
arrangement preserved doctrinal unity but also hampered the ability of Canadian courts to forge
independent principles (Risk, 1997).

Nevertheless, early Canadian courts did occasionally modify common law rules to suit local
conditions, especially in property, commerce, and civil procedure (Baker, 1999; Girard et al.,
2018). These modest adjustments presaged the more substantial evolution that would follow
Confederation (Risk, 1997).

2.2 Post-Confederation Development

The creation of the Dominion of Canada in 1867 was a pivotal moment in the country's legal
development (Hogg, 2013; Oliver, 2019). Although English law remained influential, Canadian
courts began to assume a more autonomous role (Maclntyre, 2016). The establishment of the
Supreme Court of Canada in 1875 provided a national appellate forum and fostered the gradual
emergence of Canadian legal reasoning (Girard et al., 2018).
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For many years, however, the Supreme Court operated under the shadow of the Privy Council
(Risk, 1997). Decisions of the Canadian Court could be appealed to London, and the Privy Council
frequently interpreted Canada's Constitution in ways that favoured provincial autonomy and
limited federal power (Oliver, 2019). These rulings shaped early Canadian federalism and
constitutional doctrine (Hogg, 2013; Monahan & Shaw, 2020).

The turning point came in 1949, when Canada abolished appeals to the Privy Council (MacIntyre,
2016). From then on, the Supreme Court became the final arbiter of Canadian law (Girard et al.,
2018). This institutional change enabled Canadian judges to craft legal principles that reflected
Canadian social realities, political structures, and constitutional values (McLachlin, 2015). The
post-1949 era saw a steady expansion of judicial creativity, particularly in administrative law, tort
law, and constitutional interpretation (Binnie, 2010; Sharpe & Roach, 2022).

2.3 Emergence of Canadian Jurisprudential Identity

By the late twentieth century, Canadian common law had matured into a distinct legal tradition,
one that remained rooted in English principles but was unmistakably shaped by Canadian
experiences (Risk, 1997; Girard et al., 2018). Several factors contributed to this emerging identity:

Distinct Constitutional Interpretation — Canadian courts developed interpretive approaches
tailored to the country's federal structure and constitutional history (Hogg, 2013). The Supreme
Court's treatment of federalism, rights protection, and unwritten constitutional principles reflects
a uniquely Canadian perspective that diverges from English constitutional law (Monahan & Shaw,
2020; Oliver, 2019).

Development of Administrative Law Doctrines — Canada's administrative law has become one
of the most sophisticated in the world (Daly, 2021; Mullan, 2017). The evolution from Roncarelli
v. Duplessis (1959), which curbed arbitrary state action, to Dunsmuir (2008) and Vavilov (2019),
which refined standards of judicial review, illustrates the maturation of Canadian administrative
jurisprudence (Mullan, 2017; Daly, 2021).

Integration of Charter Values — The Charter of 1982 fundamentally reshaped the common law
(Hogg, 2013; Roach, 2023). Courts now interpret and adapt common law doctrines in light of
Charter values such as equality, freedom of expression, and procedural fairness (Cameron, 2019;
Sharpe & Roach, 2022). This constitutional lens has influenced areas from defamation to police
powers (Binnie, 2010).

Recognition of Indigenous Legal Traditions (Emerging) — Although still developing, Canadian
courts increasingly acknowledge the importance of Indigenous legal traditions (Borrows, 2010;
Coyle, 2016). This recognition reflects a broader commitment to reconciliation and legal pluralism,
signalling a future in which Indigenous norms may play a more significant role in shaping
Canadian common law (Borrows, 2010; Girard et al., 2018).

Landmark Cases Illustrating Canadian Legal Evolution
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Several leading decisions highlight Canada's distinct legal identity:

e Roncarelli v. Duplessis (1959) — A foundational administrative law case establishing that
public officials cannot exercise discretionary power arbitrarily or for improper purposes
(Mullan, 2017; Daly, 2021).

e Hunter v. Southam (1984) — A seminal Charter case establishing the modern framework
for search and seizure rights and emphasizing the purposive interpretation of constitutional
protections (Hogg, 2013; Sharpe & Roach, 2022).

e Canada (Minister of Citizenship and Immigration) v. Vavilov (2019) — A transformative
administrative law decision that clarified the standard of review and reinforced the
principles of justification, transparency, and intelligibility in administrative
decision-making (Daly, 2021; Mullan, 2017).

Together, these cases demonstrate how Canadian courts have forged a legal tradition that is
principled, rights-focused, and responsive to the country's constitutional and social landscape
(McLachlin, 2015; Binnie, 2010).
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CHAPTER 3
CONSTITUTIONAL FRAMEWORK AND THE CHARTER ERA

The constitutional reorientation of Canadian common law after the Constitution Act, 1982 ranks
among the most significant developments in the nation's legal history (Hogg, 2013; Roach, 2023).
With the entrenchment of the Canadian Charter of Rights and Freedoms, courts were no longer
mere interpreters of statutes and common law; they became guardians of constitutional rights and
values (Monahan & Shaw, 2020; Cameron, 2019). As commentators like Hogg (2013) and
Monahan & Shaw (2020) stress, the Charter fundamentally redirected judicial reasoning,
compelling courts to ensure that all legal doctrines, including common law rules, conform to
constitutional norms (Sharpe & Roach, 2022). This chapter examines how constitutional
supremacy, Charter values, and proportionality analysis reshaped Canadian common law (Roach,
2023).

3.1 Constitutional Supremacy

The principle of constitutional supremacy is enshrined in section 52(1) of the Constitution Act,
1982, which declares the Constitution to be "the supreme law of Canada" (Hogg, 2013). As Hogg
(2013) explains, this creates a clear hierarchy: any law, whether statutory or common law, that
conflicts with constitutional rights is of no force or effect (Monahan & Shaw, 2020). Courts
therefore bear the burden of ensuring that common law doctrines evolve in harmony with
constitutional guarantees (Roach, 2023).

In practice, constitutional supremacy means that traditional common law rules cannot remain static
(Cameron, 2019). For instance, the Supreme Court has repeatedly held that doctrines governing
police powers, defamation, and procedural fairness must be reinterpreted in light of Charter
protections (Sharpe & Roach, 2022; Binnie, 2010). When a common law rule infringes a Charter
right, courts must either modify it or replace it entirely (Hogg, 2013). This dynamic interplay
between constitutional supremacy and common law evolution underscores the judiciary's role in
maintaining coherence between inherited legal principles and contemporary constitutional values
(McLachlin, 2015).

3.2 Charter Values and Common Law Development

One of the most innovative aspects of the Charter era is the concept of Charter values normative
principles derived from the Charter that guide judicial development of the common law (Cameron,
2019; Roach, 2023). As Chief Justice Dickson stated in RWDSU v. Dolphin Delivery (1986),
Charter values such as equality, dignity, autonomy, and freedom of expression must inform the
evolution of common law doctrines even when the Charter does not apply directly (Sharpe &
Roach, 2022).
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Scholars such as Cameron (2019) and Roach (2023) contend that this "constitutionalizing of the
common law" has produced a more principled and rights-sensitive jurisprudence. Courts routinely
invoke Charter values when refining doctrines in areas such as:

e Defamation law, where freedom of expression (s. 2(b)) shapes the balance between
reputation and public debate (Grant v. Torstar, 2009; Sharpe & Roach, 2022).

e Administrative law, where fairness and dignity influence procedural obligations (Baker
v. Canada, 1999; Daly, 2021).

e Family law, where equality and autonomy guide judicial discretion (Bala, 2020;
Thompson, 2021).

This approach ensures that the common law remains responsive to evolving social norms and
constitutional commitments (McLachlin, 2015). It also reflects a uniquely Canadian method of
integrating constitutional principles into private law relationships, a development noted by
McLachlin (2015) and Binnie (2010).

3.3 The Oakes Test and Proportionality

The Oakes test, established in R. v. Oakes (1986), is widely regarded as the cornerstone of
Canadian constitutional analysis (Hogg, 2013; Monahan & Shaw, 2020). Although originally
designed to assess whether government limitations on Charter rights can be justified under section
1, the test has had a broader influence on judicial reasoning across multiple areas of the common
law (Roach, 2023).

The Oakes framework requires courts to consider whether a rights-limiting measure serves a
pressing and substantial objective and whether the means chosen are proportionate (Sharpe &
Roach, 2022). Proportionality, as described by Barak (2012) and applied by the Supreme Court in
cases like Dagenais v. CBC (1994), has become a pervasive analytical tool in Canadian
jurisprudence (Cameron, 2019).

In the common law context, proportionality influences judicial reasoning in:

o Tortlaw, where courts balance competing interests such as personal autonomy and societal
protection (Linden & Feldthusen, 2021).

e Administrative law, where proportionality informs the evaluation of discretionary
decisions (Vavilov, 2019; Daly, 2021).

e Criminal law, where courts assess the reasonableness of police powers and investigative
techniques (Hunter v. Southam, 1984; Roach, 2023).

By incorporating proportionality into common law analysis, courts ensure that legal doctrines
reflect the Charter's commitment to balancing individual rights with collective interests (Hogg,
2013; Barak, 2012). This integration demonstrates how constitutional principles permeate all areas
of Canadian law, reinforcing the Charter's role as a foundational interpretive lens (McLachlin,
2015).
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Conclusion
The Charter era inaugurated a new constitutional consciousness within Canadian common law
(Roach, 2023). Through constitutional supremacy, the infusion of Charter values, and the
widespread use of proportionality analysis, Canadian courts have crafted a jurisprudence that is
both deeply rooted in tradition and profoundly shaped by modern constitutional ideals (Cameron,
2019; Sharpe & Roach, 2022). As scholars consistently observe, the post-1982 evolution of
Canadian common law reflects a legal system committed to rights protection, democratic
accountability, and principled judicial reasoning (Hogg, 2013; Monahan & Shaw, 2020).
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CHAPTER 4
SOURCES OF CANADIAN COMMON LAW

Canadian common law is not a monolithic set of rules; rather, it is a living system shaped by
multiple sources that interact, overlap, and evolve (Risk, 1997; Girard et al., 2018). These sources
judicial decisions, statutory interpretation, equitable doctrines, Indigenous legal traditions, and
international law collectively form the foundation of Canada's legal landscape (Hogg, 2013; Glenn,
2014). Appreciating how each source contributes to the development of common law principles is
essential to understanding the richness and complexity of Canadian jurisprudence (McLachlin,
2015; Binnie, 2010).

4.1 Judicial Decisions

Judicial decisions remain the primary and most authoritative source of Canadian common law
(McCormick, 2018; Sharpe & Roach, 2022). Courts develop legal principles incrementally, case
by case, through the doctrine of stare decisis, which requires judges to follow binding precedents
from higher courts (Maclntyre, 2016). This ensures consistency, predictability, and fairness (Risk,
1997).

Over time, judicial reasoning has become the engine of common law evolution (Baker, 2002).
When courts confront new social realities, emerging technologies, shifting community standards,
or novel legal disputes, they refine existing doctrines or create new ones (McLachlin, 2015). The
Supreme Court of Canada, in particular, plays a central role in articulating national legal standards
that guide lower courts across the country (Maclntyre, 2016; Binnie, 2010). Judicial decisions thus
serve not only as repositories of legal rules but also as reflections of Canada's constitutional values,
societal expectations, and democratic commitments (Roach, 2023).

4.2 Statutory Interpretation

Although common law is judge-made, it operates in constant dialogue with legislation (Hogg,
2013). Statutes enacted by Parliament and provincial legislatures often require judicial
interpretation, and courts rely on common law principles to give meaning to legislative text
(Sullivan, 2016; Coté, 2017).

This interpretive process involves: reading statutes harmoniously with existing common law
doctrines; applying presumptions, such as the presumption against retroactivity or the protection
of vested rights; and ensuring consistency with constitutional norms, including Charter values
(Sullivan, 2016; Sharpe & Roach, 2022). In many areas of criminal law, administrative law, family
law, and commercial law, statutory interpretation has become a major driver of common law
development (Hogg, 2013). Courts frequently clarify legislative intent, resolve ambiguities, and
fill gaps left by lawmakers (Sullivan, 2016). As a result, statutory interpretation is not merely a
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mechanical exercise; it is a creative and principled process that shapes the contours of Canadian
common law (Coté, 2017).

4.3 Equitable Principles

Equity forms another foundational pillar of Canadian common law (Fridman, 2021; McCamus,
2020). Originating in the English Court of Chancery, equitable doctrines were designed to mitigate
the rigidity of traditional common law rules and promote fairness in individual cases (Baker, 2002;
Lobban, 2016).

Key equitable principles include: trusts, which govern the management of property for the benefit
of others; fiduciary duties, which impose obligations of loyalty and good faith on individuals in
positions of trust; and equitable remedies, such as injunctions, specific performance, and
constructive trusts (Fridman, 2021; McCamus, 2020). These doctrines play a vital role in modern
Canadian law, particularly in areas involving vulnerable parties, confidential relationships, and
discretionary judicial relief (McLachlin, 2015). Equity allows courts to respond flexibly to
complex human relationships and moral obligations, ensuring that justice is not sacrificed to
technicality (Binnie, 2010).

4.4 Indigenous Legal Traditions

In recent decades, Canadian jurisprudence has increasingly recognized Indigenous legal traditions
as an important source of law (Borrows, 2010; Coyle, 2016). These traditions, rooted in the
customs, practices, and worldviews of First Nations, Inuit, and M¢étis peoples, represent
sophisticated legal systems that predate European settlement (Borrows, 2010; Napoleon, 2018).

Courts have begun to acknowledge Indigenous law in contexts such as Aboriginal rights and title,
particularly following Delgamuukw (1997) and Tsilhgot'in (2014); sentencing principles, as
reflected in Gladue (1999); and governance and self-determination, through recognition of
inherent Indigenous jurisdiction (Borrows, 2010; Coyle, 2016). Although the integration of
Indigenous legal traditions into Canadian common law is still emerging, it reflects a broader
commitment to reconciliation, legal pluralism, and respect for Indigenous sovereignty (Girard et
al., 2018; Napoleon, 2018). This development enriches Canadian jurisprudence by introducing
diverse perspectives on justice, responsibility, and community (Borrows, 2010).

4.5 International and Comparative Law

International and comparative legal sources are persuasive but not binding in Canadian courts
(Glenn, 2014; Smits, 2019). Judges often consult foreign jurisprudence, particularly from the
United Kingdom, Australia, New Zealand, and the United States, to gain insight into shared legal
challenges or interpretive approaches (MacIntyre, 2016; Sharpe & Roach, 2022).

International law influences Canadian common law in several ways: human rights norms inform
Charter interpretation (Roach, 2023); treaties and conventions guide statutory interpretation and
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administrative decision-making (Daly, 2021); and comparative jurisprudence offers models for
addressing new legal issues, such as privacy, digital rights, and environmental protection (Kerr,
2021; Smits, 2019). While Canadian courts remain autonomous in their reasoning, international
and comparative sources provide valuable context and inspiration, helping shape a modern,
globally informed common law tradition (Glenn, 2014).

Conclusion
The sources of Canadian common law form a dynamic and interconnected framework (Girard et
al., 2018; Risk, 1997). Judicial decisions provide the backbone of legal doctrine; statutes interact
with common law principles through interpretation; equity ensures fairness; Indigenous traditions
contribute depth and cultural richness; and international law offers comparative insight
(McLachlin, 2015; Binnie, 2010). Together, these sources create a uniquely Canadian legal
tradition one that is principled, pluralistic, and continually evolving (Hogg, 2013; Sharpe & Roach,
2022).
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CHAPTER 5
JUDICIAL PRECEDENT AND STARE DECISIS

The doctrine of stare decisis is the cornerstone of Canadian common law (McCormick, 2018;
Sharpe & Roach, 2022). It is the mechanism that gives the legal system coherence, stability, and
legitimacy (Risk, 1997). Through precedent, courts ensure that similar cases are decided alike, that
legal rules evolve predictably, and that individuals can rely on the law when ordering their affairs
(Maclntyre, 2016). Stare decisis is not merely a technical rule it reflects the judiciary's
commitment to fairness, continuity, and principled decision-making (McLachlin, 2015).

In Canada, the doctrine operates through two complementary dimensions: vertical precedent,
which governs the relationship between higher and lower courts, and horizontal precedent, which
guides how courts treat their own past decisions (McCormick, 2018). Alongside these structural
features, courts must also distinguish between the binding core of a judgment its ratio decidendi
and the broader, persuasive commentary known as obiter dicta (Baker, 2002; Maclntyre, 2016).
Together, these elements form the architecture of Canadian precedent (Sharpe & Roach, 2022).

5.1 Vertical Precedent

Vertical precedent is the most straightforward expression of stare decisis (McCormick, 2018). It
requires lower courts to follow the decisions of higher courts, even if the lower court disagrees
with the reasoning or outcome (Maclntyre, 2016). This hierarchical discipline ensures national
consistency and prevents fragmentation of the law across provinces and territories (Risk, 1997).

In practice, vertical precedent means that provincial trial courts must follow the rulings of their
respective appellate courts; all provincial courts must follow the decisions of the Supreme Court
of Canada; and administrative tribunals, though more flexible, must still respect binding judicial
interpretations of statutes and constitutional principles (Daly, 2021; Mullan, 2017). Vertical
precedent reinforces the idea that the Supreme Court of Canada speaks with a single, authoritative
voice on matters of national importance (McLachlin, 2015). It also ensures that litigants receive
equal treatment regardless of where they live or which judge hears their case (Binnie, 2010).
Without vertical precedent, the Canadian legal system would risk becoming a patchwork of
conflicting doctrines (McCormick, 2018).

5.2 Horizontal Precedent

Horizontal precedent governs how courts treat their own prior decisions (MacIntyre, 2016). For
most courts, especially trial courts and intermediate appellate courts, horizontal precedent is
strong: judges generally follow their own earlier rulings unless there is a compelling reason to
depart (McCormick, 2018).
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The Supreme Court of Canada, however, occupies a unique position (Binnie, 2010). As the
country's final appellate authority, it has the power and occasionally the responsibility—to
reconsider and overturn its own precedents (McLachlin, 2015). This power is exercised sparingly.
The Court typically requires: a significant change in social conditions; a shift in legal
understanding; evidence that the earlier decision is unworkable; or a recognition that the prior
precedent was wrongly decided (Sharpe & Roach, 2022; McCormick, 2018). This cautious
approach reflects a balance between stability and progress (Risk, 1997). The Court must preserve
continuity in the law, yet remain open to evolution when justice or societal transformation demands
it (McLachlin, 2015). Horizontal precedent at the Supreme Court level is therefore both a
constraint and a tool, one that allows the Court to refine Canadian jurisprudence while maintaining
institutional legitimacy (Binnie, 2010).

5.3 Ratio Decidendi vs. Obiter Dicta

A central feature of the common law method is the distinction between ratio decidendi and obiter
dicta (Baker, 2002; McCormick, 2018). Understanding this distinction is essential for determining
what parts of a judgment are binding and what parts are merely persuasive (Sharpe & Roach,
2022).

e Ratio Decidendi — The ratio is the legal principle necessary to resolve the case; it is the
binding core of the decision, the rule that lower courts must follow (Maclntyre, 2016).
Identifying the ratio often requires careful reading, as judges may articulate multiple
reasons or discuss several legal issues (McCormick, 2018).

e Obiter Dicta — Obiter dicta are comments, observations, or hypothetical examples that are
not essential to the outcome (Baker, 2002). Although not binding, obiter dicta can be highly
influential, especially when offered by the Supreme Court of Canada (Binnie, 2010). Dicta
often guide future courts, signal emerging doctrinal trends, or provide interpretive
frameworks for unresolved issues (Sharpe & Roach, 2022).

The interplay between ratio and dicta allows the common law to evolve organically (Risk, 1997).
Ratios provide stability, while dicta offer intellectual space for innovation and reflection
(McLachlin, 2015). Together, they form the narrative and doctrinal texture of Canadian
jurisprudence (McCormick, 2018).

REFERENCES — CHAPTER 5
Baker, G. (2002). An Introduction to English Legal History (4th ed.). Butterworths.

Binnie, 1. (2010). "The Supreme Court of Canada and the Common Law." Canadian Bar Review,
88(2), 219-243.

Daly, P. (2021). Understanding Administrative Law in Canada. LexisNexis.

Maclntyre, D. (2016). The Supreme Court of Canada: A History. University of Toronto Press.

.
https://Do1.0rg/10.5281/zeno0do0.22682749

20



https://www.collectionscanada.gc.ca/isbn-canada/app/index.php?fuseaction=logbook.manageLogbook&page-no=1&set-id=4553621&form-action=14&lang=eng&order-by=ISBN%20desc&
https://www.collectionscanada.gc.ca/isbn-canada/app/index.php?fuseaction=logbook.edit&publication=1125556&lang=eng
https://doi.org/10.5281/zenodo.22682749

The Canadian Common Law ISBN: 978-1-0681322-0-9

McCormick, P. (2018). Stare Decisis and the Supreme Court of Canada. University of Ottawa
Press.

McLachlin, B. (2015). "The Common Law and the Charter." Canadian Bar Review, 93(1), 1-20.
Mullan, D.J. (2017). Administrative Law in Canada. LexisNexis.
Risk, R.C.B. (1997). A History of Canadian Legal Thought. University of Toronto Press.

Sharpe, R.J., & Roach, K. (2022). The Charter of Rights and Freedoms (7th ed.). Irwin Law.

.
https://Do1.0rg/10.5281/zeno0do0.22682749

21



https://www.collectionscanada.gc.ca/isbn-canada/app/index.php?fuseaction=logbook.manageLogbook&page-no=1&set-id=4553621&form-action=14&lang=eng&order-by=ISBN%20desc&
https://www.collectionscanada.gc.ca/isbn-canada/app/index.php?fuseaction=logbook.edit&publication=1125556&lang=eng
https://doi.org/10.5281/zenodo.22682749

The Canadian Common Law ISBN: 978-1-0681322-0-9

CHAPTER 6
FEDERALISM, BIJURALISM, AND QUEBEC'S CIVIL LAW INFLUENCE

Canada's constitutional architecture rests on two defining pillars: federalism and bijuralism (Hogg,
2013; Oliver, 2019). Federalism structures the relationship between Parliament and the provincial
legislatures, allocating legislative authority to balance national unity with regional autonomy
(Monahan & Shaw, 2020). Bijuralism, meanwhile, reflects Canada's unique legal pluralism: the
coexistence of common law and civil law traditions within a single national framework (Coté,
2017; Jukier, 2018). This duality is most visible in Quebec, where civil law governs private law
matters, while common law governs private law in the rest of Canada (Glenn, 2014).

Together, federalism and bijuralism shape the development of Canadian common law, influence
statutory interpretation, and contribute to the richness of Canadian jurisprudence (McLachlin,
2015; Binnie, 2010). They ensure that Canada's legal system remains both unified and diverse,

capable of accommodating different legal cultures while maintaining national coherence (Hogg,
2013).

6.1 Federalism and the Division of Powers

The foundation of Canadian federalism lies in the Constitution Act, 1867, which divides legislative
powers between the federal and provincial governments (Oliver, 2019). Parliament is assigned
jurisdiction over matters of national importance such as criminal law, trade and commerce, and
interprovincial transportation, while provinces retain authority over property and civil rights,
education, hospitals, and local matters (Hogg, 2013; Monahan & Shaw, 2020).

Over time, courts have developed a sophisticated set of doctrines to interpret and manage this
division of powers (Oliver, 2019). These doctrines ensure that federalism remains flexible,
functional, and responsive to evolving social and economic realities (Hogg, 2013).

o Pith and Substance — The pith and substance doctrine requires courts to identify the true
nature or "essential character" of legislation (Monahan & Shaw, 2020). If a law's dominant
purpose falls within the jurisdiction of the enacting government, incidental effects on the
other level of government are permissible (Oliver, 2019). This doctrine prevents overly
rigid interpretations and allows governments to legislate effectively within their spheres
(Hogg, 2013).

e Double Aspect — The double aspect doctrine recognizes that certain matters may
legitimately fall within both federal and provincial jurisdiction (Oliver, 2019). For
example, impaired driving engages both federal criminal law and provincial highway
regulation (Hogg, 2013). This doctrine reflects the practical reality that many issues have
overlapping dimensions (Monahan & Shaw, 2020).
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o Interjurisdictional Immunity — Interjurisdictional immunity protects the "core" of federal
or provincial powers from intrusion by the other level of government (Oliver, 2019).
Although applied sparingly, it ensures that essential aspects of federal undertakings such
as aeronautics or Indigenous governance remain free from provincial impairment (Hogg,
2013).

e Paramountcy — When valid federal and provincial laws conflict, the doctrine of federal
paramountcy renders the provincial law inoperative to the extent of the conflict (Monahan
& Shaw, 2020). Paramountcy ensures national consistency in areas where federal
legislation must prevail (Hogg, 2013).

Across these doctrines, the Supreme Court of Canada has repeatedly emphasized cooperative
federalism, a modern interpretive approach that encourages flexibility, collaboration, and mutual
respect between federal and provincial governments (Oliver, 2019). Cooperative federalism
recognizes that Canada's constitutional order is not a battlefield of competing jurisdictions but a
shared project requiring coordination and balance (Monahan & Shaw, 2020; Hogg, 2013).

6.2 Bijuralism and Harmonization

Bijuralism is a defining feature of Canada's legal identity (Co6té, 2017; Jukier, 2018). It
acknowledges that Canada is home to two distinct legal traditions: civil law, rooted in the French
legal tradition and governing private law in Quebec, and common law, inherited from England and
governing private law in the rest of the country (Glenn, 2014).

Federal legislation applies across Canada, including Quebec (Coté, 2017). As a result, courts must
interpret federal statutes in a manner that respects both legal traditions (Jukier, 2018). This
interpretive obligation is known as harmonization (Co6té, 2017). Harmonization requires:
recognizing that federal statutes may have different implications in civil law and common law
contexts; ensuring that federal legislation is drafted and interpreted in ways that align with both
traditions; and avoiding interpretations that inadvertently impose common law concepts on Quebec
or civil law concepts on the rest of Canada (Jukier, 2018). The Supreme Court of Canada has
affirmed bijuralism as a constitutional reality, particularly in cases involving federal statutes
applicable in Quebec (C6té, 2017). This recognition ensures that Canada's legal system remains
inclusive and respectful of its dual heritage (Glenn, 2014).

6.3 Quebec's Civil Law Influence on Canadian Jurisprudence

Although Quebec's civil law governs private law within the province, its influence extends beyond
Quebec's borders (Jukier, 2018; Binnie, 2010). Over the past several decades, the Supreme Court
of Canada has drawn upon civil law principles to enrich and refine Canadian common law,
particularly in areas where civil law concepts offer clarity, coherence, or moral insight (McLachlin,
2015).

e Good Faith in Contractual Performance — One of the most significant examples is the
development of good faith in contractual performance (McCamus, 2020). Civil law has
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long recognized good faith as a foundational principle (Jukier, 2018). In Bhasin v. Hrynew
(2014), the Supreme Court adopted a similar organizing principle for the common law,
acknowledging that civil law jurisprudence offered valuable guidance (Fridman, 2021).
This decision marked a major step toward harmonizing contractual fairness across Canada
(McCamus, 2020).

o Extra-Contractual Liability — Civil law's approach to extra-contractual liability,
particularly its emphasis on fault, causation, and reparation, has informed common law
discussions of negligence and tort responsibility (Linden & Feldthusen, 2021).

e Consumer Protection — Quebec's robust consumer protection regime has influenced
national debates on fairness, transparency, and contractual imbalance, prompting courts to
consider civil law perspectives when interpreting consumer-related statutes (Coté, 2017).

e Privacy Rights — Civil law's strong recognition of privacy as a personality right has shaped
Canadian jurisprudence, especially in cases involving informational privacy, surveillance,
and personal autonomy (Kerr, 2021; Sharpe & Roach, 2022).

Through these influences, Quebec's civil law enriches Canadian common law, offering alternative
conceptual frameworks and reinforcing Canada's commitment to legal pluralism (McLachlin,
2015; Binnie, 2010).
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CHAPTER 7
COMMON LAW IN CANADIAN PRIVATE LAW

Canadian private law is one of the most vibrant and evolving areas of the common law tradition
(Fridman, 2021; McCamus, 2020). Although rooted in English principles, Canadian jurisprudence
has developed its own distinctive voice, one shaped by constitutional values, social realities, and
the Supreme Court's commitment to fairness, coherence, and principled reasoning (McLachlin,
2015; Binnie, 2010). Private law governs the everyday relationships of individuals and businesses:
contracts, torts, property, and equitable obligations (Linden & Feldthusen, 2021; Waddams, 2019).
These doctrines form the backbone of civil justice in Canada, and their evolution reflects the
country's broader legal identity (Girard et al., 2018).

7.1 Contract Law

Contract law in Canada remains grounded in classic English common law principles, yet it has
undergone significant transformation through Canadian judicial innovation (Fridman, 2021;
McCamus, 2020). Modern contract law emphasizes freedom of contract, objective interpretation,
good faith performance, and the reasonable expectations of the parties (Swan & Adamski, 2018).
These themes reflect a shift toward fairness, transparency, and commercial certainty (Waddams,
2019).

7.1.1 Formation and Offer — The Supreme Court of Canada has consistently affirmed that
contract formation is governed by objective manifestations of intent, not subjective beliefs
(Fridman, 2021). What matters is how a reasonable person would interpret the parties' words and
conduct (McCamus, 2020). This objective approach ensures predictability and prevents
opportunistic claims based on undisclosed intentions (Swan & Adamski, 2018). Early cases such
as M.N.R. v. McKenzie (1948) established the foundation for this principle, reinforcing that
contractual obligations arise from outward expressions of agreement (Fridman, 2021).

7.1.2 Consideration — Consideration remains a cornerstone of Canadian contract formation
(McCamus, 2020). Parties must exchange something of value, whether a promise, act, or
forbearance, to create a binding agreement (Fridman, 2021). However, Canadian courts have
recognized that strict adherence to consideration can sometimes produce unfair results (Swan &
Adamski, 2018). To address this, equitable doctrines such as promissory estoppel supplement the
common law, preventing parties from reneging on promises that others have reasonably relied
upon (Waddams, 2019). The Supreme Court's decision in John Burrows Ltd. v. Subsurface Surveys
Ltd. (1968) illustrates the tension between strict consideration and equitable fairness (McCamus,
2020).

7.1.3 Good Faith and Honest Performance — The most transformative development in modern
Canadian contract law is the recognition of good faith as an organizing principle (Fridman, 2021;
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McCamus, 2020). In Bhasin v. Hrynew (2014), the Supreme Court established a duty of honest
performance, requiring parties to act truthfully in carrying out contractual obligations (Swan &
Adamski, 2018). This decision marked a watershed moment, aligning Canadian contract law more
closely with Quebec's civil law tradition and international commercial norms (Jukier, 2018;
Binnie, 2010). The Court expanded this doctrine in Callow v. Zollinger (2020) and Wastech
Services Ltd. v. Greater Vancouver Sewerage and Drainage District (2021), clarifying that good
faith may require disclosure, fairness in discretionary decision-making, and protection against
misleading conduct (McCamus, 2020; Waddams, 2019). These cases collectively signal a shift
toward a more relational and cooperative understanding of contractual obligations (Fridman,
2021).

7.2 Tort Law

Tort law is one of the most dynamic and adaptive branches of Canadian private law (Linden &
Feldthusen, 2021; Osborne, 2020). While its foundational principles originate from English cases
such as Donoghue v. Stevenson, Canadian courts have developed a distinct framework that reflects
Canadian social values and constitutional commitments (McLachlin, 2015; Binnie, 2010).

7.2.1 Duty of Care — The modern Canadian approach to duty of care is articulated in Cooper v.
Hobart (2001), where the Supreme Court established a two-stage test for determining whether a
duty of care exists (Linden & Feldthusen, 2021). The first stage examines whether the relationship
between the parties falls within an established category or meets the criteria for a novel duty; the
second stage considers residual policy factors that may negate the duty (Osborne, 2020). This
structured approach ensures that tort liability develops incrementally and coherently (McLachlin,
2015).

7.2.2 Standard of Care — The standard of care in negligence is typically that of the reasonable
person, an objective benchmark that reflects societal expectations of prudence and caution (Linden
& Feldthusen, 2021). However, specialized standards apply in professional negligence cases
(Osborne, 2020). In Ter Neuzen v. Korn (1995), the Supreme Court held that professionals are
judged according to the standards of their field, recognizing the complexity and expertise required
in specialized contexts (Linden & Feldthusen, 2021).

7.2.3 Causation — Causation is a critical element of tort liability (Osborne, 2020). The Supreme
Court adopted the "but for" test as the primary standard: the plaintiff must show that the harm
would not have occurred but for the defendant's conduct (Linden & Feldthusen, 2021). In Clements
v. Clements (2012), the Court reaffirmed this approach while acknowledging exceptions for
indivisible injuries and situations involving multiple negligent actors (Osborne, 2020).

7.2.4 Damages — Canadian courts recognize a range of damages, including compensatory,
aggravated, and punitive damages (Linden & Feldthusen, 2021). Punitive damages, governed by
the principles in Whiten v. Pilot Insurance (2002), are awarded only in exceptional cases where
the defendant's conduct is malicious, oppressive, or high-handed (Osborne, 2020). This ensures
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that punitive damages remain a tool of deterrence rather than routine compensation (McLachlin,
2015).

7.3 Property Law

Property law in Canada is governed by common law principles, except in Quebec where civil law
applies (Ziff, 2014; McCamus, 2020). Canadian property law encompasses doctrines relating to
estates and interests, possession, land title systems, and easements and covenants (Waddams,
2019). These doctrines define how property is owned, transferred, and regulated (Ziff, 2014). The
Supreme Court has clarified the nature of property rights in cases involving expropriation and
regulatory takings (McCamus, 2020). In Manitoba Fisheries Ltd. v. The Queen (1979), the Court
recognized that government actions that effectively destroy property interests may require
compensation, even if no formal expropriation occurs (Zift, 2014). This decision underscores the
importance of fairness and economic justice in property law (Waddams, 2019).

7.4 Equity and Trusts

Equity remains central to Canadian private law, providing flexible remedies and moral principles
that complement the rigidity of common law rules (Fridman, 2021; McCamus, 2020). Courts apply
equitable doctrines to address situations involving vulnerability, trust, and unjust enrichment
(Waddams, 2019). Key equitable doctrines include: fiduciary duties, which impose obligations of
loyalty and good faith; constructive trusts, used to remedy wrongful conduct or unjust enrichment;
resulting trusts, which arise from contributions to property or failed transfers; and unjust
enrichment, governed by the modern framework established in Garland v. Consumers' Gas (2004)
(McCamus, 2020; Zift, 2014). Equity ensures that Canadian private law remains responsive to
fairness, conscience, and the realities of human relationships (McLachlin, 2015; Binnie, 2010).
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CHAPTER 8
COMMON LAW IN CANADIAN PUBLIC LAW

Canadian public law has undergone profound transformation over the past several decades (Daly,
2021; Mullan, 2017). While much of public law is shaped by constitutional and statutory
frameworks, the common law continues to play a vital role in structuring the relationship between
individuals and the state (Roach, 2023; Sharpe & Roach, 2022). Administrative law, criminal law,
and constitutional rights all draw upon common law principles that have been refined through
judicial interpretation (Hogg, 2013). These principles ensure that public power is exercised fairly,
rationally, and in accordance with the rule of law (Monahan & Shaw, 2020).

Public law in Canada is therefore not merely a collection of statutes; it is a dynamic interplay
between legislative enactments, constitutional norms, and judge-made doctrines (McLachlin,
2015; Binnie, 2010). The Supreme Court of Canada has been central in shaping this landscape,
particularly through landmark decisions that clarify standards of review, procedural fairness,
criminal defences, and the integration of Charter values into common law reasoning (Daly, 2021;
Roach, 2023).

8.1 Administrative Law

Administrative law is one of the most rapidly evolving areas of Canadian public law (Daly, 2021;
Mullan, 2017). It governs how administrative decision-makers tribunals, boards, agencies, and
ministers exercise statutory powers (Mullan, 2017). Over the past two decades, the Supreme Court
of Canada has repeatedly revisited the foundations of administrative law, culminating in the
transformative decision in Canada (Minister of Citizenship and Immigration) v. Vavilov (2019)
(Daly, 2021).

8.1.1 Procedural Fairness — The duty of procedural fairness is a cornerstone of administrative
law (Mullan, 2017). It ensures that individuals affected by administrative decisions are treated with
dignity, respect, and transparency (Daly, 2021). The Supreme Court's decision in Baker v. Canada
(Minister of Citizenship and Immigration) (1999) established the now-canonical Baker factors,
which guide courts in determining the content of fairness in any given case (Mullan, 2017). These
factors include: the nature of the decision and the process followed; the statutory scheme; the
importance of the decision to the individual; the legitimate expectations of the parties; and the
choice of procedure made by the decision-maker (Daly, 2021). Procedural fairness is flexible and
contextual; it does not impose rigid rules but instead adapts to the circumstances, ensuring that
administrative justice remains accessible and humane (Mullan, 2017).

8.1.2 Reasonableness Review — The Vavilov decision reshaped the standard of review framework
by establishing reasonableness as the presumptive standard for reviewing administrative decisions
(Daly, 2021). Under this approach, courts focus on whether the decision is transparent, intelligible,
and justified (Mullan, 2017). A reasonable decision must demonstrate a coherent chain of analysis
and must be grounded in the evidence and statutory context (Daly, 2021). Vavilov emphasizes that
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administrative decision-makers are not merely bound by outcomes; they must provide reasons that
reflect careful, principled decision-making (Mullan, 2017). This shift has strengthened
accountability while preserving the expertise and autonomy of administrative bodies (Daly, 2021).

8.2 Criminal Law

Although criminal law is primarily statutory, common-law principles continue to shape its
interpretation and application (Roach, 2023; Paciocco & Stuesser, 2020). Courts rely on common
law doctrines to define mens rea, articulate defences, and interpret the principles of fundamental
justice under section 7 of the Charter (Sharpe & Roach, 2022).

o Common Law Defences — Defences such as duress, necessity, and self-defence have deep
common law roots (Paciocco & Stuesser, 2020). While many have been codified, courts
continue to refine their scope and application through judicial interpretation (Roach, 2023).

e Mens Rea — The common law plays a central role in determining the mental element
required for criminal offences (Paciocco & Stuesser, 2020). Courts distinguish between
subjective and objective fault, ensuring that criminal liability aligns with moral
blameworthiness (Roach, 2023).

e Principles of Fundamental Justice — The Supreme Court has constitutionalized criminal
law interpretation through landmark decisions such as R. v. Oakes (1986) and R. v. Jordan
(2016) (Sharpe & Roach, 2022). Oakes established the proportionality test for justifying
limits on Charter rights; Jordan redefined the right to trial within a reasonable time,
imposing strict ceilings on delay (Roach, 2023). These decisions illustrate how common
law reasoning and constitutional principles intersect to shape modern criminal justice
(Paciocco & Stuesser, 2020).

8.3 Constitutional Rights

Common law doctrines increasingly intersect with constitutional rights, particularly in areas
involving freedom of expression, equality, due process, and judicial independence (Hogg, 2013;
Monahan & Shaw, 2020). Courts have repeatedly emphasized that common law rules must
conform to Charter values, even in cases where the Charter does not directly apply (Cameron,
2019; Roach, 2023).

e Freedom of Expression — Common law doctrines such as defamation, contempt of court,
and public order offences must be interpreted in light of section 2(b) of the Charter (Sharpe
& Roach, 2022). Courts strive to balance expressive freedom with competing interests such
as reputation, privacy, and public safety (Linden & Feldthusen, 2021).

e Equality — Common law principles governing employment, family law, and tort liability
are increasingly informed by equality values, ensuring that doctrines evolve in ways that
reflect Canada's commitment to substantive equality (Bala, 2020; Thompson, 2021).

e Due Process — Procedural fairness in administrative law and criminal procedure is deeply
connected to the Charter's guarantees of life, liberty, and security of the person (Daly,
2021; Roach, 2023).
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o Judicial Independence — Judicial independence, while rooted in constitutional text, is also

supported by common law principles that safeguard impartiality, institutional integrity, and

the separation of powers (Maclntyre, 2016; McCormick, 2018).
The Supreme Court's decision in Dagenais v. Canadian Broadcasting Corp. (1994) aftfirmed that
common law rules must be interpreted through a Charter-consistent lens (Sharpe & Roach, 2022).
This approach ensures that the common law remains aligned with contemporary constitutional
values (Cameron, 2019; Roach, 2023).
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CHAPTER 9
COMMON LAW RELATIONSHIPS IN CANADA

Common-law relationships occupy a unique and increasingly significant place within Canadian
private and public law (Bala, 2020; Thompson, 2021). As social norms have evolved and marriage
rates have declined, common law partnerships have become a central feature of Canadian family
life (Bala, 2020). Legislatures and courts have responded by expanding the legal recognition
afforded to unmarried couples, though the scope of rights and obligations varies considerably
across jurisdictions (Thompson, 2021; Rogerson, 2018). Understanding the legal framework
governing common law relationships requires examining federal definitions, provincial
divergences, and the broader doctrinal principles that shape how these relationships are recognized
and regulated (Bala, 2020; Rogerson, 2018).

9.1 Definition and Legal Recognition

In Canada, the term "common law relationship" refers to a conjugal partnership between two
individuals who live together in a marriage-like relationship without being legally married (Bala,
2020). The legal recognition of such relationships is not uniform; it depends on the statutory
context and the purpose for which recognition is sought (Thompson, 2021).

At the federal level, the definition is relatively consistent (Hogg, 2013). Under statutes such as the
Income Tax Act, a couple is considered to be in a common-law relationship if they have cohabited
in a conjugal relationship for at least one year (Bala, 2020). This definition is widely used across
federal programs, including taxation, immigration, pensions, and social benefits (Thompson,
2021).

However, provincial laws vary significantly (Rogerson, 2018). Some provinces require longer
periods of cohabitation for certain rights, while others impose additional criteria such as financial
interdependence or the presence of children (Bala, 2020). These differences reflect the
constitutional division of powers: while the federal government regulates areas such as
immigration and pensions, provinces retain jurisdiction over property, civil rights, and family law
(Hogg, 2013; Oliver, 2019). The result is a patchwork of legal standards that can create uncertainty
for couples who move between provinces or seek recognition under multiple statutory regimes
(Thompson, 2021).

9.2 Federal Recognition

Federal recognition of common law relationships is extensive and well established (Bala, 2020).
Numerous federal statutes incorporate common law partners into their eligibility frameworks,
reflecting the federal government's commitment to treating unmarried couples equitably
(Rogerson, 2018).
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Vital federal statutes include:

e Income Tax Act — Defines "common-law partner" for tax purposes, establishes eligibility
for deductions and credits, and regulates how income, benefits, and family status affect tax
obligations (Bala, 2020).

o Immigration and Refugee Protection Act — Recognizes common-law partners for
sponsorship, residency, and family reunification, requiring proof of a genuine conjugal
relationship (Thompson, 2021).

e Canada Pension Plan — Provides retirement, disability, survivor, and death benefits to
eligible contributors; recognizes common-law partners for purposes of survivor pensions
and death benefits (Rogerson, 2018).

e Old Age Security Act — Establishes federal income support programs for seniors;
recognizes common-law partners when determining eligibility for benefits, income
thresholds, and household assessments (Bala, 2020).

These statutes recognize common-law partners for purposes such as: tax benefits and deductions;
sponsorship and immigration status; survivor and disability benefits; and pension entitlements
(Thompson, 2021). The Federal Court has repeatedly affirmed that common law status is a factual
determination, grounded in evidence of cohabitation, shared responsibilities, emotional and
financial interdependence, and the overall nature of the relationship (Bala, 2020). In Hodge v.
Canada (Minister of Human Resources Development) (2004), the Court emphasized that the
assessment is holistic and must reflect the lived reality of the couple rather than rigid formal criteria
(Rogerson, 2018). This flexible approach ensures that federal recognition remains responsive to
diverse family structures and contemporary social norms (Bala, 2020).

9.3 Provincial Divergence

While federal recognition is relatively uniform, provincial treatment of common law partners
varies dramatically, particularly in areas such as property division, spousal support, and inheritance
(Thompson, 2021; Rogerson, 2018). These divergences reflect the provinces' constitutional
authority over private law and family law matters (Hogg, 2013; Oliver, 2019).

e Property Division — Some provinces, such as British Columbia, extend property division
rights to common-law partners after a set period of cohabitation (Bala, 2020). Others, such
as Ontario, do not grant automatic property division rights to common-law partners,
requiring them instead to rely on equitable doctrines such as unjust enrichment or
constructive trust (Rogerson, 2018).

e Spousal Support — Most provinces recognize common-law partners for spousal support
purposes, though the required duration of cohabitation varies (Bala, 2020). Courts assess
factors such as economic interdependence, contributions to the relationship, and the impact
of separation (Thompson, 2021).

e Inheritance — Provincial succession laws differ widely (Rogerson, 2018). In some
provinces, common-law partners have rights similar to married spouses, while in others,
they must rely on dependent's relief claims or equitable remedies (Bala, 2020).
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The Challenge of Harmonization — This provincial divergence creates significant challenges for
harmonization (Thompson, 2021). Couples may find that their rights differ depending on where
they live, and cross-provincial mobility can complicate legal claims (Rogerson, 2018). The lack of
uniformity also raises questions about fairness and predictability, particularly for vulnerable
partners who may not be aware of the legal implications of their relationship status (Bala, 2020).
Despite these challenges, courts and legislatures continue to refine the legal framework governing
common law relationships, striving to balance autonomy, fairness, and the realities of modern
family life (Thompson, 2021).
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CHAPTER 10
PROVINCIAL VARIATIONS IN COMMON LAW RIGHTS

Common law relationships are recognized across Canada, but the rights and obligations that flow
from these relationships vary dramatically from one province to another (Bala, 2020; Thompson,
2021). This divergence reflects Canada's federal structure: while the federal government defines
common law status for taxation, immigration, and pension purposes, the provinces retain
constitutional authority over property, civil rights, family law, and succession (Hogg, 2013; Oliver,
2019). As a result, couples who share the same relationship status may experience very different
legal consequences depending on where they live (Rogerson, 2018).

Provincial variation is not merely a technical matter; it has profound implications for fairness,
predictability, and access to justice (Thompson, 2021). For many couples, the absence of
uniformity can create uncertainty about their rights and obligations, particularly when relationships
break down or when partners move between provinces (Bala, 2020). This chapter explores the
major areas in which provincial laws diverge: property division, spousal support, inheritance, and
child-related rights (Rogerson, 2018).

10.1 Property Division

Property division is the area where provincial divergence is most pronounced (Thompson, 2021).
Some provinces treat common law partners almost identically to married spouses, while others
provide no automatic rights at all (Bala, 2020).

e Provinces Granting Property Division Rights — Provinces such as British Columbia,
Saskatchewan, Manitoba, and Alberta grant common law partners property division rights
similar to those of married couples (Rogerson, 2018). These provinces typically require a
minimum period of cohabitation, often two or three years, before partners qualify for equal
division of family property (Bala, 2020). British Columbia's Family Law Act is one of the
most comprehensive examples; it treats "spouses” as including both married partners and
those who have lived together in a marriage-like relationship for at least two years
(Thompson, 2021). This approach reflects a policy choice to protect partners who have
built shared lives and economic interdependence, regardless of marital status (Bala, 2020).

e Provinces Requiring Equitable Claims — In contrast, provinces such as Ontario, Nova
Scotia, New Brunswick, and Newfoundland & Labrador do not grant automatic property
division rights to common-law partners (Rogerson, 2018). Instead, partners must rely on
equitable doctrines such as unjust enrichment and constructive trust to claim a share of
property (Bala, 2020). The Supreme Court of Canada's decision in Kerr v. Baranow (2011)
modernized the unjust enrichment framework, emphasizing mutual benefit, joint family
ventures, and fairness in property claims (Thompson, 2021).
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Quebec's Civil Law Approach — Quebec stands apart (Jukier, 2018). Under the Civil Code
of Québec, de facto spouses (common law partners) have no property division rights,
regardless of the length of cohabitation (Co6té, 2017). Quebec's civil law tradition
emphasizes contractual autonomy: couples must opt into a civil union or marriage to obtain
statutory property protections (Jukier, 2018). This stark difference highlights the
complexity of Canada's bijural system and the importance of understanding provincial
legal frameworks (Glenn, 2014; Coté, 2017).

10.2 Spousal Support

Spousal support is more uniform across Canada than property division, but important differences
remain (Bala, 2020; Thompson, 2021).

Common Law Partners Eligible for Support — Most provinces allow common law
partners to claim spousal support after a period of cohabitation, typically two to three years,
or sooner if the couple has a child together (Rogerson, 2018). The rationale is that economic
interdependence and contributions to the relationship may create obligations that survive
separation (Bala, 2020). Spousal support claims are assessed using the Spousal Support
Advisory Guidelines, which apply equally to married and common-law partners in most
jurisdictions (Thompson, 2021).

Quebec's Restrictive Approach — Quebec again diverges (Jukier, 2018). Under the Civil
Code, only married spouses or partners in a civil union may claim spousal support; de facto
spouses have no statutory entitlement, reflecting Quebec's emphasis on formal legal
commitment (Coté, 2017).

10.3 Inheritance

Inheritance rights for common law partners vary widely across Canada (Bala, 2020; Thompson,

2021).

Provinces Granting Inheritance Rights — Some provinces, such as British Columbia,
Manitoba, and Saskatchewan, grant inheritance rights to common-law partners similar to
those of married spouses (Rogerson, 2018). These rights may include intestate succession,
preferential shares, and dependent's relief claims (Bala, 2020).

Provinces Requiring a Will or Litigation — Other provinces require common-law
partners to rely on a valid will, or on dependent's relief statutes, which allow financially
dependent partners to seek support from the deceased's estate (Thompson, 2021).
Quebec's Civil Law Position — In Quebec, de facto spouses have no automatic inheritance
rights; they must be named in a will or pursue claims under limited statutory provisions
(Coteé, 2017; Jukier, 2018).

This divergence underscores the importance of estate planning for common law partners,
particularly in provinces with restrictive regimes (Bala, 2020; Rogerson, 2018).
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10.4 Child-Related Rights

Child-related rights are the most uniform across Canada (Bala, 2020). Regardless of marital status,
parents share equal legal responsibilities toward their children (Thompson, 2021).

e Custody and Access — Custody and parenting decisions are governed by the best interests
of the child standard, applied consistently across all provinces and territories (Bala, 2020).

e Child Support — Child support obligations are uniform nationwide under the Federal
Child Support Guidelines, ensuring consistency and fairness (Thompson, 2021).

o Parental Status — Common law status does not affect parental rights; both married and
unmarried parents have equal standing in custody, access, and support matters (Bala, 2020;
Rogerson, 2018).
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CHAPTER 11
COMPARATIVE COMMON LAW TRADITIONS

Canadian common law belongs to a global family of legal systems that share historical roots in
English jurisprudence (Glenn, 2014; Smits, 2019). Yet each member of this family has evolved in
its own direction, shaped by constitutional structures, political cultures, and social realities
(Maclntyre, 2016; Sharpe & Roach, 2022). Understanding how Canada fits within this broader
landscape requires examining the traditions of the United Kingdom, the United States, and
Australia, and then identifying the features that make Canadian common law distinct (Hogg, 2013;
Monahan & Shaw, 2020).

Comparative analysis is not merely an academic exercise it illuminates the choices Canada has
made in developing its legal doctrines, the influences it has embraced, and the principles it has
rejected (Binnie, 2010; McLachlin, 2015). It also reveals how Canada's legal system continues to
evolve in dialogue with other common law jurisdictions (Glenn, 2014).

11.1 United Kingdom

The United Kingdom is the historical foundation of Canadian common law (Baker, 2002; Risk,
1997). For centuries, Canadian courts looked to English decisions for guidance, and until 1949,
litigants could appeal to the Judicial Committee of the Privy Council (Girard et al., 2018). Early
Canadian doctrines in contract, tort, property, and criminal law were deeply shaped by English
jurisprudence (Lobban, 2016).

However, the UK's legal landscape has changed dramatically (Glenn, 2014). The Human Rights
Act 1998 incorporated the European Convention on Human Rights into domestic law,
fundamentally reshaping judicial reasoning (Smits, 2019). UK courts now apply proportionality
analysis, rights-based balancing, and European interpretive principles that differ from Canada's
Charter-based approach (Sharpe & Roach, 2022). Additionally, sweeping statutory reforms,
particularly in family law, administrative law, and criminal justice, have created a modern UK
jurisprudence that is increasingly distinct from Canada's (Daly, 2021; Binnie, 2010). While
Canadian courts still consult UK decisions for persuasive value, the two systems have diverged
significantly due to differing constitutional frameworks and legislative priorities (Hogg, 2013).

11.2 United States

The United States shares common law roots with Canada, but its legal tradition has evolved under
a very different constitutional and political environment (Glenn, 2014). The U.S. Constitution is
older, more rigid, and interpreted through judicial philosophies such as originalism and textualism,
which contrast sharply with Canada's purposive and contextual approach (Monahan & Shaw,
2020; Sharpe & Roach, 2022).
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American common law varies state by state, producing a mosaic of doctrines: tort law differs
widely, with some states retaining contributory negligence and others adopting comparative fault
(Linden & Feldthusen, 2021); contract law incorporates doctrines such as promissory estoppel and
unconscionability, but their application varies across jurisdictions (Fridman, 2021); and privacy
rights are shaped by the Fourth Amendment, resulting in doctrines that diverge from Canada's
Charter-based protections (Kerr, 2021). Although Canadian courts occasionally draw on U.S.
jurisprudence, especially in constitutional and administrative law, the differences in legal culture,
constitutional text, and judicial philosophy limit the extent of convergence (Binnie, 2010;
McLachlin, 2015).

11.3 Australia

Australia's common law tradition shares many doctrinal similarities with Canada (Glenn, 2014).
Both countries inherited English common law, developed strong administrative law frameworks,
and operate under federal constitutions that divide powers between national and regional
governments (Hogg, 2013; Oliver, 2019).

Australian courts have produced influential jurisprudence in administrative law, particularly the
concept of jurisdictional error (Daly, 2021); constitutional interpretation, including implied rights
and structural principles (Monahan & Shaw, 2020); and tort law, especially in negligence and duty
of care analysis (Linden & Feldthusen, 2021). Canadian courts often find Australian decisions
persuasive because they reflect similar institutional structures and legal challenges (McLachlin,
2015). However, Australia lacks a constitutional bill of rights, meaning its courts do not engage in
Charter-style rights balancing (Sharpe & Roach, 2022). This absence marks a major point of
divergence between the two systems (Hogg, 2013).

11.4 Canada's Distinctiveness

Despite its shared heritage with other common law jurisdictions, Canada has developed a legal
tradition that is uniquely its own (McLachlin, 2015; Binnie, 2010). Several features distinguish
Canadian common law from its counterparts:

e Charter Constitutionalizing — The Canadian Charter of Rights and Freedoms have
infused common law doctrines with constitutional values such as equality, dignity, and
freedom of expression (Roach, 2023; Cameron, 2019). This rights-based approach shapes
contract law, tort law, criminal law, and administrative law in ways unmatched by other
common law countries (Sharpe & Roach, 2022).

e Bijuralism — Canada's coexistence of common law and civil law, particularly Quebec's
civil law tradition, creates a legal environment unlike any other (Coté, 2017; Jukier, 2018).
Civil law concepts such as good faith, unjust enrichment, and extra-contractual liability
have influenced Canadian common law development, enriching its doctrinal landscape
(McCamus, 2020; Fridman, 2021).

e Strong Administrative Law Jurisprudence — Canada's administrative law framework,
especially after Vavilov (2019), is among the most sophisticated in the world (Daly, 2021;
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Mullan, 2017). The emphasis on reasonableness, justification, and transparency reflects a
uniquely Canadian approach to public law oversight (McLachlin, 2015).

e Provincial Diversity in Family Law Rights — Provincial variation in property division,
spousal support, and inheritance rights for common-law partners adds another layer of
distinctiveness (Bala, 2020; Thompson, 2021). This diversity reflects Canada's federal
structure and its commitment to regional autonomy (Oliver, 2019).

Canada's common law tradition is therefore a hybrid system rooted in English heritage, enriched
by civil law influence, shaped by constitutional rights, and diversified by provincial autonomy
(Girard et al., 2018). It stands as a testament to Canada's ability to blend tradition with innovation,
creating a legal system that is principled, pluralistic, and responsive to contemporary challenges
(McLachlin, 2015; Binnie, 2010).
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CHAPTER 12
CONTEMPORARY CHALLENGES AND REFORMS

Canadian common law has never been static; it evolves in response to social change, constitutional
development, technological innovation, and shifting public expectations (McLachlin, 2015;
Binnie, 2010). In the twenty-first century, the pace of change has accelerated dramatically, placing
new demands on courts, legislatures, and legal scholars (Kerr, 2021; Roach, 2023). While the
foundational principles of the common law remain intact reasonableness, fairness, coherence, and
incremental development the challenges confronting the system today require thoughtful reform
and sustained judicial leadership (Daly, 2021; Sharpe & Roach, 2022).

This chapter examines four major contemporary pressures: the fragmentation of common law
relationship rights, the integration of Indigenous legal traditions, the emergence of digital-era legal
problems, and the ongoing tension between judicial activism and restraint (Bala, 2020; Borrows,
2010; Kerr, 2021; McCormick, 2018).

12.1 Fragmentation of Common Law Relationship Rights

One of the most persistent challenges in Canadian private law is the fragmentation of rights for
common law partners across provinces (Thompson, 2021; Rogerson, 2018). As explored in earlier
chapters, property division, inheritance, and spousal support vary widely from one jurisdiction to
another (Bala, 2020). This lack of uniformity creates profound uncertainty for couples who share
the same relationship status but face dramatically different legal consequences depending on where
they live (Thompson, 2021). The inequities are particularly stark in property division, inheritance,
and spousal support, where eligibility periods differ and statutory protections vary (Rogerson,
2018). This fragmentation reflects Canada's federal structure, but it also raises questions about
fairness and access to justice (Hogg, 2013; Oliver, 2019). Couples who relocate between provinces
may find their rights diminished or extinguished, and vulnerable partners may face significant
barriers to obtaining relief (Bala, 2020). Calls for harmonization have grown louder, yet
meaningful reform remains elusive due to provincial autonomy over family law (Thompson,
2021).

12.2 Indigenous Legal Traditions

A second major challenge is the integration of Indigenous legal traditions into the Canadian legal
system (Borrows, 2010; Coyle, 2016). Courts increasingly recognize Indigenous legal orders as
legitimate sources of law, reflecting commitments to reconciliation, constitutionalism, and legal
pluralism (Napoleon, 2018; Girard et al., 2018). Landmark decisions such as Delgamuukw (1997),
Tsilhgot'in (2014), and Gladue (1999) demonstrate a growing willingness to acknowledge
Indigenous norms, governance structures, and legal principles (Borrows, 2010). However,
integration remains incomplete (Coyle, 2016). Several obstacles persist: limited judicial familiarity
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with Indigenous legal traditions and methodologies; structural barriers within the justice system
that privilege common law reasoning; tension between Indigenous worldviews and Western legal
concepts such as property, sovereignty, and evidence; and insufficient institutional support for
Indigenous legal education and community-based justice initiatives (Napoleon, 2018; Borrows,
2010). The future of Canadian common law will depend on how effectively it incorporates
Indigenous legal principles while respecting their autonomy and cultural integrity (McLachlin,
2015). True integration requires not only judicial recognition but also meaningful partnership with
Indigenous communities (Coyle, 2016).

12.3 Digital Era Challenges

The digital age has introduced legal problems that traditional common law doctrines struggle to
address (Kerr, 2021; Smits, 2019). Technology has transformed communication, commerce,
privacy, and evidence, creating new categories of harm and new forms of state and private power
(Sharpe & Roach, 2022). Major challenges include:

o Artificial Intelligence (AI) — AI systems increasingly make decisions affecting
employment, immigration, credit, policing, and public administration (Kerr, 2021). Courts
must determine how to assess negligence involving algorithmic errors; whether
Al-generated decisions meet administrative law standards of justification; and how to
allocate liability when harm results from automated processes (Daly, 2021; Roach, 2023).

e Privacy and Surveillance — Digital surveillance, data collection, and online tracking raise
profound questions about privacy rights (Kerr, 2021). Courts must adapt tort doctrines,
Charter protections, and administrative law principles to address intrusion upon seclusion,
data breaches, facial recognition technologies, and government access to digital
information (Sharpe & Roach, 2022; Linden & Feldthusen, 2021).

e Cyber Torts — Online harassment, digital defamation, and cyberbullying require new
doctrinal tools (Kerr, 2021). Traditional tort categories do not always map neatly onto
digital harms, prompting courts to innovate cautiously (Linden & Feldthusen, 2021).

o Digital Evidence — The rise of electronic evidence challenges courts to develop standards
for authentication, chain of custody, reliability of metadata, and admissibility of
Al-generated content (Paciocco & Stuesser, 2020; Roach, 2023).

These issues demand flexible, forward-looking jurisprudence that balances innovation with
fairness and due process (McLachlin, 2015; Binnie, 2010).

12.4 Judicial Activism vs. Restraint

A final contemporary challenge is the enduring tension between judicial activism and judicial
restraint (McCormick, 2018; Maclntyre, 2016). Canadian courts must navigate the delicate balance
between developing the common law and respecting legislative authority (Hogg, 2013; Monahan
& Shaw, 2020).
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e Judicial Activism — Courts may feel compelled to innovate when statutes are outdated or
silent; new social problems emerge; constitutional rights require protection; or equity
demands intervention (McLachlin, 2015; Binnie, 2010). Judicial activism has produced
landmark developments in administrative law, privacy, equality, and contractual good faith
(Roach, 2023; Sharpe & Roach, 2022).

e Judicial Restraint — Conversely, courts must avoid overstepping their institutional role
(McCormick, 2018). Excessive judicial innovation risks undermining legislative
supremacy, creating uncertainty, and expanding judicial power beyond democratic
accountability (Hogg, 2013; Oliver, 2019). The Supreme Court of Canada often
emphasizes incremental development, ensuring that common law evolution remains
principled and coherent (Maclntyre, 2016).

The Ongoing Balance — The future of Canadian common law depends on how courts navigate

this tension (McLachlin, 2015). A healthy legal system requires both innovation and restraint,

creativity tempered by respect for democratic institutions (Binnie, 2010; Sharpe & Roach, 2022).
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CHAPTER 13
CONCLUSION

Canadian common law stands today as one of the most dynamic and adaptive legal traditions in
the world (McLachlin, 2015; Binnie, 2010). It is a system shaped by centuries of historical
development, constitutional transformation, and judicial craftsmanship (Risk, 1997; Girard et al.,
2018). From its English origins to its modern Charter-infused form, Canadian common law has
continually evolved in response to changing social realities, emerging technologies, and the
diverse needs of a federal and bijural nation (Hogg, 2013; Glenn, 2014).

At its core, Canadian common law is anchored in constitutional supremacy (Monahan & Shaw,
2020; Roach, 2023). The Constitution Act, 1982, particularly the Canadian Charter of Rights and
Freedoms have fundamentally reshaped the common law landscape (Sharpe & Roach, 2022).
Courts no longer interpret legal doctrines in isolation; they do so through the lens of constitutional
rights, values, and principles (Cameron, 2019). This constitutionalizing effect ensures that the
common law remains aligned with Canada's commitments to equality, dignity, fairness, and
democratic accountability (Hogg, 2013; Roach, 2023).

Equally central to Canada's legal identity is judicial innovation (Binnie, 2010; McLachlin, 2015).
The Supreme Court of Canada has played a transformative role in refining doctrines of
administrative law, contract law, tort law, privacy, and procedural fairness (Daly, 2021; McCamus,
2020; Linden & Feldthusen, 2021). Landmark decisions such as Vavilov (2019), Bhasin (2014),
Jordan (2016), and Garland (2004) demonstrate the Court's willingness to modernize the common
law while maintaining coherence and stability (Fridman, 2021; Osborne, 2020). Canadian judges
have embraced a principled, incremental approach, one that respects tradition but remains
responsive to contemporary challenges (Maclntyre, 2016; McCormick, 2018).

Canada's federal-provincial diversity adds further richness to the common law tradition (Oliver,
2019; Hogg, 2013). The coexistence of provincial autonomy and national coherence has produced
a legal landscape that is both unified and pluralistic (Monahan & Shaw, 2020). Family law,
property rights, succession, and civil obligations vary across provinces, reflecting regional values
and legislative choices (Bala, 2020; Thompson, 2021). This diversity, while sometimes
challenging, is a defining feature of Canadian federalism and a testament to the flexibility of the
common law (Oliver, 2019).

Canada's bijuralism, the coexistence of common law and Quebec's civil law, adds another layer of
complexity and sophistication (Coté, 2017; Jukier, 2018). Civil law concepts such as good faith,
unjust enrichment, and extra-contractual liability have influenced common law development,
enriched Canadian jurisprudence, and fostered cross-tradition dialogue (McCamus, 2020;
Fridman, 2021). This bijural reality distinguishes Canada from other common law jurisdictions
and underscores the country's commitment to legal pluralism (Glenn, 2014; Coté, 2017).
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Finally, Canadian common law continues to demonstrate remarkable adaptability (McLachlin,
2015). As society confronts new challenges digital technologies, artificial intelligence, cyber
harms, Indigenous legal revitalization, and evolving social norms the common law evolves
alongside them (Kerr, 2021; Borrows, 2010; Roach, 2023). Its flexibility allows courts to respond
thoughtfully to emerging issues while preserving foundational principles of fairness,
reasonableness, and justice (Sharpe & Roach, 2022; Binnie, 2010).

In summary, Canadian common law is not merely a body of rules; it is a living tradition (Risk,
1997; Girard et al., 2018). It reflects the country's constitutional commitments, cultural diversity,
and democratic values (Hogg, 2013; Roach, 2023). Its strength lies in its ability to adapt without
losing coherence, to innovate without abandoning precedent, and to remain relevant in a rapidly
changing world (McLachlin, 2015). As Canada continues to evolve, so too will its common law—
guided by the principles, institutions, and traditions that have shaped it for generations (Binnie,
2010; Sharpe & Roach, 2022).
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